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In the years from 1830 to 1840 a number of names very 
familiar in other walks of life than the law are to be found 

in the list of Albemarle law- 
The Albemarle Bar, X. yers. Men like William D. 

Hart, a prominent planter and 
member of the Legislature; John R. C. Taylor who married a 
grand-daughter of Jefferson and was prominent in the pursuit 
of agriculture in Albemarle; Thomas L. Preston, that superb 
specimen of the chivalrous old Virginia gentleman — a man at 
one time of great wealth — high culture and of splendid physique 
— twice a member of the Legislature and once Rector of the 
University — these men qualified at the Albemarle Bar but never 
engaged in the active practice of the law. Two names, how- 
ever, at once strike the attention of every Virginia lawyer : One 
was Peachy R. Grattan, the well known Reporter of our Su- 
preme Court, whose excellent work as such is to be found in 
the thirty-three volumes of Grattan's Reports. Mr. Grattan was 
born in Rockingham County on the 7th of November, 1801, and 
qualified to practice in the County of Albemarle some time in 
the early 30's. In 1835 he removed to the City of Richmond 
and there spent the remainder of a long, honorable and useful 
life. He was a man of the highest character in every relation 
of life, a member of the Virginia Legislature, of the Richmond 
City Council, and from 1844 to the date of his death in 1881, 
the Reporter of the Supreme Court of Appeals. These thirty- 
three volumes of Reports constitute an enduring monument to 
his conscientious labor, his discriminating and analytical intel- 
lect, and to the depth and accuracy of his legal learning. In 
every relation of life, as. a Christian, as a gentleman, as a law- 
yer, and in public life, he was a man without fear and without 
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reproach, and was beloved alike by his equals and those in the 
humbler classes of life. 

The other name is one so well known not only in Virginia but 
throughout the entire South — that of the beloved and learned 
teacher of the law, John B. Minor — that merely to mention it 
would be almost a sufficient biography. Professor Minor — or 
as he preferred to be called, "Mr." Minor — was born in Louisa 
County, Virginia, in 1813, of Dutch and English descent. He 
was a very delicate youth and at the age of sixteen took a long 
horseback ride through Virginia and then walked to Ohio, 
where he entered Kenyon College, having as classmates David 
Davis, the associate Justice of the Supreme Court of the United 
States and United States Senator, and Edwin M. Stanton, Lin- 
coln's relentless and tyrannical Secretary of War. After a 
year spent in Kenyon College young Minor again walked through 
Ohio and Virginia and found his health completely restored. 
Entering the University of Virginia in 1831 he graduated in sev- 
eral schools, receiving the degree of Bachelor of Law in 1834, 
being just twenty-one years of age. He married a daughter of 
Professor John A. G. Davis, then Professor of Law at the Uni- 
versity, and moved to Buchanan in Botetourt County, Va., later 
returning to Charlottesville, where with his brother Lucian — 
who later on became Professor of Law at William and Mary 
College — he practiced for a few years. He built the house on 
Park Street now occupied by Wm. H. Wood, where he lived 
until elected Professor of Law in the University of Virginia 
in 1845. 

Mr. Minor made an excellent reputation as a lawyer during 
the short while he practiced. He was a learned lawyer and had 
the promise of becoming an excellent advocate. Those who 
practiced at the bar with him said he was rather careless in his 
pleading, and Judge Egbert R. Watson, who was perhaps one 
of the most skillful Common Law pleaders in Virginia — used 
to "pick him up" constantly in his pleadings. This may serve 
to explain why as a teacher he laid so much stress upon Com- 
mon Law pleading, of which he became probably the most ex- 
pert and learned teacher of his time and to whose intricate sys- 
tem he gave not only his time, but his actual love. Mr. Minor's 
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reputation as a teacher of the law is too widespread and too 
well remembered to need any long description. We believe we 
can safely say that he was the greatest and ablest teacher of his 
time and his methods — entirely original — were such as to im- 
press upon his pupils the reason as well as the knowledge of the 
law. His power of analysis, his thorough logic, his faculty of 
condensation — were simply wonderful. Extraordinarily clear 
and faultless in the use of language and illustrations, he knew 
how to teach and how to make his pupils learn while thinking 
and think while learning. He was a man of strong convictions, 
of intense conservatism, and looked upon innovations in the 
Common Law as little short of high treason. The changes 
which the Virginia Legislature were constantly making in the 
body of the law met not only with his disapprobation but with 
his contemptuous scorn. It brings a smile to the writer's lips, 
even after all these years, when he recalls the bitter and sar- 
castic way in which he spoke of the first change made in Vir- 
ginia in the law relating to married women, by "one Smith ! ! of 
Nelson." He was bitterly opposed to the Homestead and Poor 
Debtor's Laws, not only in theory but in practice. In 1875 the 
Charlottesville National Bank, in which Mr. Minor was a large 
stockholder, failed most disastrously, and it became necessary 
to call on the stockholders to make up the losses. The writer, 
who had been at the bar but. a short while, was most delight- 
fully surprised and flattered when he received a note from Mr. 
Minor asking him to call, as he wished to employ him profes- 
sionally. As the writer had been neither an industrious nor 
particularly brilliant pupil of the Professor he entered his of- 
fice with a rather peculiar feeling. The old gentleman bade 
him be seated and calling him by his first name, as he always 
did out of class, he said, "Thomas, you know what my pupils 
are pleased to call my 'peculiar' views on Homestead and Ex- 
emption laws. Now, here is a deed of trust I have drawn with 
you as trustee, to protect all of my creditors. In it I have con- 
veyed everything I own. I know, as you do, that you cannot 
without my consent sell my homestead or those articles a senti- 
mental and foolish law has given to a debtor; but I can do what 
I will with my own and I order you, if vou ever have to sell 
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under this deed, to sell everything I have conveyed in it and 
turn the proceeds over to my creditors. I believe you will fully 
carry out my wishes and therefore have sent for you, to explain 
to you and to get from you your promise to do what I want 
done. But first peruse the deed and see if it is properly drawn 
and complies with the latest legislative developments." 

The writer does not believe he read one line of the paper. 
He took it and held it before his eyes probably twenty minutes, 
turning the pages, but with something in his eyes that dimmed 
his sight, and then returned it, saying it was in all particulars 
correct and that he would faithfully carry out the grantor's 
wishes. 

"And now, sir, your fee for the consultation?" But here the 
writer balked and with probably an undue emphasis insisted 
that Mr. Minor might get him to carry out the deed in entirety 
but he would be hanged if he could induce him to take a fee, 
even if he had rendered any service. And so, after some pleas- 
ant badinage the writer left, with a feeling of pride and of af- 
fection for his old teacher not to be expressed in words. For 
many years after, when he had occasion to consult Mr. Minor, 
as he often did, on legal propositions, once or twice he sug- 
gested Mr. Minor ought to charge for his services and he would 
make his clients pay; but the old gentleman with a twinkle in 
his eye used to say, "I owe you a fee. Have you forgotten it." 

The writer is glad to say that the deed was never called into 
use. Mr. Minor paid every cent he was required to pay. A 
more upright, honorable gentleman never breathed, and he car- 
ried into his life every profession he made or principle he taught. 

Mr. Minor as an author produced his "Institutes of Common 
and Statute Law", one of the- most compact, clear, concise and 
able works ever produced. To those unacquainted with the 
analytical methods pursued by Mr. Minor in his notes and lec- 
tures, the arrangement of the work seemed at first sight pecu- 
liar. But once mastered this method enabled the searcher after 
legal knowledge to "pigeon hole" his law in a way no other 
system could give to him. 

From 1845 to 1895 — fifty years — this great teacher continued 
his work, with untiring zeal and ability. From north and south, 



526 7 VIRGINIA LAW REGISTER, N. S. [ Nov., 

east and west pupns flocked to sit at the feet of this modern 
Gamaliel, and the name of "old John B.", as he was affection- 
ately called, was, and is perhaps today wider known and more 
pleasantly remembered than that of any teacher of his time. 

He died July 29th, 1895, and to his funeral came admiring 
friends and pupils, and there was hardly a dry eye in the vast 
assembly, as the venerable and beloved Richard H. Wilmer, 
Bishop of Alabama — his lifelong friend — who assisted in the 
funeral service, read over the newly raised mound the hymn, 

"I heard the voice of Jesus say 
Come unto me and rest." 

For this great teacher had surely entered into that rest which 
remains for the people of God — the God whom he served with 
all the strength of his being during a long and useful life. 

Mr. Minor's sons by his second marriage — his second wife 
being a Miss Colston — are Raleigh C. Minor, Professor of Real 
Property Law and Criminal and International Law in the Uni- 
versity of Virginia, and John B. Minor, a prominent practi- 
tioner in Richmond, and secretary of the Virginia Bar Asso- 
ciation. 



Section 4486 of the Code of 1919 provides "Upon a convic- 
tion in a court of record of the charge of larceny, forgery, or 

uttering or attempting to employ as 
Suspended Sentences: true forged writing, knowing it to be 
Power of the Court. forged, such court may, in its discre- 
tion suspend sentences during the 
good behavior of the person convicted, provided that he has not 
been previously convicted of a like offense or any felony." 

A question has arisen as to the power of the court after so 
suspending sentence, which is not uninteresting. A man was 
convicted of larceny and given a penitentiary term. The judge 
suspended sentence during good behavior. The man was re- 
ported to have been engaged in violating the law in regard to 
the sale of liquor and the attorney for the Commonwealth asked 
a rule against him to show cause why the order suspending 
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sentence should not be revoked. He appeared in answer to the 
rule and evidence was introduced to show that he violated the 
law in regard to the sale of liquor in an adjoining state. His 
counsel took the ground that the case was similar to a forfei- 
ture of a recognizance to keep the peace and that the order 
revoking the suspension of sentence could not be made except 
where a violation of the laws of this State is proven. 

We do not think that defense amounts to anything, as in our 
judgment the very broadest discretionary powers must neces- 
sarily be given to the judge in this matter. The suspension of 
sentence is a matter of grace, not of right, and the man con- 
victed is still under sentence for his crime. The object of the 
statute was to give the man a chance to reform and most prob- 
ably intended to apply to the conviction of young persons, and 
by its terms, to hrst offenders. It is intended to make legal 
what has often been done by judges in this State, but in no way 
intended to deprive the court of any of its powers. Indeed, 
we believe the court has a perfect right, at any time, if it sees 
fit, to revoke its order and call up the party for sentence. "The 
court may, in its discretion suspend sentence." That discretion 
applies not only to the suspension of sentence, but to the revo- 
cation of the same. The court is the sole judge of what is good 
behavior and it is not for the man convicted to complain if in 
the discretion of the judge his action in suspending sentence 
is revoked. The whole matter must necessarily rest with the 
judge. He may see that his grace has been abused; that he has 
made a mistake; that the behavior he expected of the man is 
not such as he anticipated when he exercised his grace towards 
the convict, even though such behavior might not in the techni- 
cal sense of the word have been bad. In other words, as we 
have said, we do not believe the man who has been convicted 
has any rights whatever under the statute as against the rights, 
power and duty of the judge, whose only action has been in his 
discretion to suspend the execution of the sentence and is in no 
way, shape or form a conditional pardon. 
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The case of Martin v. Richmond, 108 Va. 765 has been used, 
even since the Code of 1919 as authority for the proposition 

that a justice has no jurisdic- 
Jurisdiction of Justices in tion to try a misdemeanor in a 
Cases of Violation of Stat- case in which there arises a 
utes or Ordinances Involv- question as to the title to real 
ing a Bona Fide Claim to estate. That this was the law 
Real Estate. when Martin v. Richmond was 

decided there can be no ques- 
tion. But Section 4987 of the Code of 1919 has in our judg- 
ment entirely changed the law, and Martin v. Richmond is no 
longer authority. 

Martin v. Richmond was a case in which a justice tried a 
party before him for violation of a city ordinance in breaking 
up a part of a street and sidewalk. This case relied upon War- 
wick and Barksdale v. Mayo, 15 Gratt. 528, and in the case it 
was admitted that there was no express authority for the as- 
sumption of jurisdiction by a justice to try the title to land 
and that the statutory law in this respect was just as it existed 
when Warwick, etc. v. Mayo was decided ; and in answer to the 
argument that the right of appeal brought the whole question 
before the judge, Judge Cardwell, who delivered the opinion 
of the court, met it by saying that an appeal to the hustings 
court of the city could not be had because that court was with- 
out jurisdiction to try and determine controversies involving the 
title to real estate. Judge Buchanan's dissenting opinion in 
Martin v. Richmond has always been in our opinion what the 
law ought to have been and is almost unanswerable, but we 
believe that the whole matter is now settled by the Code of 1919 

Section 4987 provides that justices of the peace shall "have 
concurrent jurisdiction with the circuit courts of the counties 
and corporation courts of the cities of the State in all misde- 
meanor cases (except those arising under the prohibition law) 
occurring within their jurisdiction; in all which cases the pun- 
ishment shall be the same as the said courts are authorized to 
impose." It will be recalled that under the Act of 1895-6, p. 
294, the justices had exclusive original jurisdiction of all mis- 
demeanor cases occurring within their jurisdiction. In 1897-8, 
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p. 289, they had concurrent jurisdiction in some enumerated 
misdemeanors and exclusive jurisdiction in all other misde- 
meanors. 

As the law now stands they have only concurrent jurisdiction 
with the courts as mentioned, and no exclusive jurisdiction in 
any case. Having concurrent jurisdiction they therefore have 
the right to try all misdemeanor cases (except liquor cases) and 
have as much right to try cases of misdemeanors in which the 
question of the title to land is involved as the courts have. 
Martin v. Richmond is therefore no longer authority. It is 
well to note that most of the misdemeanor cases in which the 
question of the title to land is involved arise in cases of tres- 
pass, and trespass, even if willful, is no longer a misdemeanor 
under the Virginia Code of 1919, unless so made by an ordi- 
nance passed by the Board of Supervisors of each county. We 
refer those interested in this latter phase of the subject to Vol- 
ume 6, New Series, of the Virginia Law Register, page 294. 



The case of Weston's Administratrix v. Hospital of St. Vin- 
cent de Paul, decided at Wytheville in June, 1921, it seems to 

us lays down a doctrine fraught 
Hospitals; Charitable Insti- with a good deal of danger if 
tutions; Negligence; As- it is to be taken as binding au- 
sumption of Risk. thority; for much of the very 

able and learned opinion of 
Judge Burks seems to us to be dictum. 

The Hospital of St. Vincent de Paul is a charitable institu- 
tion but accepts pay patients. Weston engaged at the hospital 
a room, board and the usual hospital services for his wife, who 
was expecting shortly thereafter to be confined. Later on she 
gave birth to a child which was delivered to the night nurse 
and given the usual treatment in such cases, i.e., placed in a 
basket on a sterile towel with a little blanket folded over it, 
with a hot water bottle next to these coverings; the towel and 
blanket were between the baby and hot water bottle; later on 
when the baby was taken up to be bathed and dressed it was 
found to be so badly burned by the hot water bottle that it died 
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as a result of these burns in the course of a week. The nurse 
who attended the baby was one of the hospital nurses who had 
been in training in the hospital for three years, had completed 
her training, had taken the State Board examination as a prac- 
tical nurse, and received her graduation papers a few days after 
the accident. She testified that the hot water bottle was taken 
from another patient, that it was tested as to temperature by 
putting it to the face, and that she did not think it was too hot. 
She further testified that after putting the baby in the nursery 
with the hot water bottle she went about her duties. 

Mrs. Weston qualified as administratrix and brought an ac- 
tion under the statute against the hospital to recover damages 
for death by wrongful act or neglect. The defendant demurred 
to the evidence, the court sustained the demurrer and entered 
judgment for the defendant. To that judgment a writ of er- 
ror was awarded and the Supreme Court of Appeals — Judges 
Sims and Saunders dissenting — sustained the judgment of the 
lower court. As Judge Burks well says in the opinion of the 
court, the evidence does not warrant the inference that there 
was any negligence in the selection of the nurse by whose neg- 
ligence as contended by counsel for the plaintiff, the child's 
death was caused. 

We think that this should have been sufficient to have ended 
the case, and therefore the opinion of Judge Burks, as learned 
and exhaustive as it is, was hardly necessary upon the other 
question, but the court goes on to hold, following Hospital of 
St. Vincent, etc. v. Thompson, 116 Va., page 101, that the hos- 
pital was a charitable institution and that therefore no recovery 
could be had against it for negligence, or indeed for practi- 
cally anything else that happened in the hospital. 

Now, whilst it may be true that the hospital is and was a 
charitable institution, it seems to us that the moment it ac- 
cepted pay for services rendered by it, it ceased to have the 
right to claim the defense of charity. Quoad the person who 
employed its services it was a pay institution, and in our judg- 
ment ought to be held liable just as much as if it was not a 
charitable institution. If Mr. Weston had accepted the gratui- 
tous services of the hospital, then he took all the risk of mal- 
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practice. Judge Sims' dissenting opinion, in which Judge 
Saunders concurred, seems to us ought to be the law in such 
cases. We think it a matter of indifference as to whether the 
party employing the hospital knew it was a charitable institu- 
tion or not; if the hospital accepted money for its services it 
certainly was not a charitable institution as to the party so pay- 
ing, and it seems to us against public policy to hold that any 
hospital, even though charitable, can accept money for services 
rendered and then shield itself from negligence, admitting that 
there was negligence, by claiming to be a charitable institution. 



In Gray v. McLaughlin, 131 N. E. 518, the Supreme Court 
of Indiana holds that a certain statute of that State, in so far 

as it applies to the rules of the 
Attention, Practice-Tinkers. Supreme Court, specifying what 

shall be deemed a sufficient 
brief, is an encroachment on the court's inherent power to make 
rules for the conduct of the business before it. In view of the 
approaching session of the General Assembly of Virginia, the 
following extract from the opinion will be read with interest 
by lawyers as well as legislators (italics supplied) : 

"Appellants seem to be laboring under the impression that 
chapter 143. p. 523, Acts 1917. repealed the rules of this 
court. In Solimeto v. State, 188 Ind. 170, 171. 122 N. E. 
578, this court said : 

'So far as this act refers to the rules of this court and what 
shall be deemed a sufficient brief, and when the defects in 
such brief shall be pointed out, the same is void. This court 
has power to make its own rules as to briefs, and as to the 
conduct of business before the court. It is not a legislative 
function to make rules for the court, or to say what the 
court shall consider a sufficient brief. This court will have 
to be the judge of how it can best expedite business, and 
how questions can best be presented by briefs, so that each 
member of the court may have an opportunity, if neces 
sary, to consider particularly each case. So far as briefinf 
is concerned, it will be well for litigants to proceed as the> 
have heretofore under the rules made by this court. 

"It is not a legislative function to review things which are 
judicial. It is a judicial function to review the legislative 
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act under the fundamental law of the land. This court has 
the inherent power to make rules for the conduct of busi- 
ness, and the control of its records when a cause is once 
submitted here. If litigants will examine the rules of the 
court, and the decisions interpreting them, when presenting 
briefs here, instead of examining acts of the Legislature, 
they will have little difficulty in presenting their questions 
for decision. 
"There is probably no state in the Union where so much has 
been said in the decisions on the subject of the practice as 
in this state. This is largely due to the frequent effort of 
the Legislature to tinker with the practice on the theory of 
simplifying the procedure. This effort is usually in a field 
which should be judicial, and frequently is purely judicial. 
A rule of practice, undisturbed till well understood, even 
though inconvenient and burdensome, is better than a con' 
stantly changing one." 



